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The Challenge: What You Don’t Know (or Do) Might Hurt You 
 

Worker Classification from a Regulatory Perspective 
 
Studies conducted nationwide estimate that between 15 and 30 percent of employers may be 
misclassifying -- intentionally or not -- their workers, in effect cutting payroll costs by as much as 
one-quarter (an unfair competitive advantage) and denying their workforce important protections 
and benefits. Companies in construction, professional business services, health / education and 
transportation / utilities, often are viewed as common offenders. This misclassification of workers 
results in the federal government losing out on tax revenues (in uncollected Social Security, 
unemployment, earned personal income), upwards of $2.72 billion dollars. States feel the pain as 
well. In Illinois in 2005 it is estimated $54 million in unemployment taxes, $149 to $250 million 
in income taxes, and $98 million in worker comp premiums went uncollected. A Massachusetts 
study similarly found substantial losses attributable to worker misclassification. 
 

States -- and the Nation as a Whole -- Feeling the Pain Financially 
 

Estimated Amount of Money Lost as a Result of Worker Misclassification 
 

      Illinois (2005)         Massachusetts (2001 - 2003)  
  

                       
                                              $2.72 Billion Lost Nationwide       

UI Taxes  $54m            $13 - $35m  
Income Taxes  $149 - $250m           $152m 
Worker Comp Premiums $98m            $9m 
 

Multiple Legislative Actions Underway, High-Profile Investigations of Large Firms 
 
The federal government and state legislatures are working aggressively to stem this flow of lost 
revenue due to worker misclassification. In May 2007, a bill was introduced (not yet enacted) in 
the U.S. Senate (The Independent Contractor Proper Classification Act, ICPC Act, S. 2044) that 
would empower the IRS and Department of Labor (DOL) to pursue legal actions. In May 2008, a 
similar bill was put forth in the U.S. House: The Employee Misclassification Prevention Act 
(H.R. 611). Illinois, Massachusetts, New Jersey, New York, New Mexico and other states have 
already passed (or are in the process of formulating) laws related worker misclassification. High-
profile companies are not immune from investigation. In the mid-1990s, Microsoft was ordered to 
pay $97 million in benefits owed to misclassified workers. The CEO of Blackwater, the private 
security firm, was called before Congress in 2007 to answer to answer tax evasion charges due to 
misclassifying their workers. For the same reason, FedEx is being hit with $320 million owed in 
back taxes tied to its workforce of 25,000 drivers. 
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The Solution: How Best to Determine Appropriate Worker Status 
 

Worker Classification from a Compliance Perspective 
 
Payday Resources (PDR) can help employers take proactive and appropriate actions to accurately 
classify their workforce -- be they employees or independent contractors, or some combination 
thereof. As hopefully has been made clear, it is important to do so; companies increasingly are 
coming under regulatory scrutiny at all levels. If employers continue to misclassify their workers, 
innocently or intentionally, they risk major consequences if caught; these consequences can be 
truly ruinous, severe enough to even put many companies out of business. 
 

Employers Risk Liability After Liability After Liability for Misclassified Workers 

 

• Liability for unpaid federal, state and local income tax withholdings 
• Liability for Social Security and Medicare contributions 
• Liability for unpaid unemployment insurance premiums 
• Liability for unpaid Workers’ Compensation premiums 
• Liability for unpaid overtime compensation and work-related expenses 
• Liability for claims of entitlement to pension & profit-sharing benefits, medical benefits 
• Liability for incentive compensation, such as bonuses and stock options 

A Must-Do: Performing a Thorough Employer / Worker Means Test 
 

What Makes an Employee an Employee? A Contractor a Contractor? 
 

 
 
PDR can help companies perform a thorough workforce audit (a Means-based Test) using the 
complex set of criteria the IRS uses to determine control (described in greater detail on the 
following page) -- whether a worker should be classified as an employee or as an independent 
contractor. We can also help companies resolve misclassification investigations initiated by the 
IRS or other state agencies. Our experience shows that it is much better to be upfront about any 
oversights or mistakes and remain cooperative. The IRS, if it wants, can stick a company with 
stiff penalties, up to 50 percent beyond what actually might be owed -- and it is more likely to do 
so when faced with a resistant or antagonistic employer under investigation. 

Page 3 of 8  © PDR Payday Resources 



What the IRS and the Utah Dept of Workforce Services Look For 
 

Understanding Definitions of Worker Control  
 

How much control an employer has over its workforce matters most to the IRS and other state 
authorities when determining worker status (again, whether someone should be treated as an 
employee or as an independent contractor). This can be characterized as who controls the “means 
and methods” for completing a work-related task or job. In legal terms, control has been defined 
by the courts as encompassing three elements: behavioral control, financial control and the nature 
of the work relationship. Any and / or all aspects of these three elements may be relevant when 
defining worker status. The state of Utah also sends out a detailed questionnaire to employers 
(pgs 5-6) when a worker’s status is questioned in regards to unemployment benefits eligibility. 
 

Level of Control  
Means Everything 

 
Behavioral Control 
• Level of Training: If a business provides 

workers with training about required 
procedures and methods, these workers 
could be viewed as employees.  

• Level of Instruction: If an employer 
directs how or when or where its workers 
must perform work, then these workers 
are likely employees. If an employer 
provides less extensive instructions about 
what should be done, the workers may be 
considered independent contractors. 

 
Financial Control 
• Significant Investment: While there is no 

precise dollar test, if a worker has made a 
substantial investment in his or her own 
work (in equipment, in materials, or other 
resources), s / he may be considered an 
independent contractor.  

• Expenses: If a worker is not reimbursed 
for some or all business expenses, then 
this person could be deemed an 
independent contractor. 

• Opportunity for Profit or Loss: If a 
person incurs a profit or a loss, this 
suggests that person is in business for 
himself / herself, and as such, could be 
considered an independent contractor. 

 
Nature of Work Relationship 
• Benefits: If a worker receives such things as insurance, pension or paid leave, this is an indication of 

formal employment; that said, if a worker does not receive such benefits, s / he still could be 
considered an employee or an independent contractor. 

• Written Contracts: A contract between an employer and worker can often be significant as it may 
clearly indicate intentions of both parties, especially if other facts are lacking. 
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Utah Department of Workforce Services Worker Status Questionnaire (pg 1) 
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Utah Department of Workforce Services Worker Status Questionnaire (pg 2) 
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The 2007 Introduction of Form 8919 
 

Misclassified Workers Can Now Report Employers to the IRS 
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Utah Legislative Snapshot 
 

What to Expect in Coming Months, Years: More Scrutiny 
 

Closer to home, in Utah, members of the state legislature, the Department of Workforce Services 
and the Office of the Attorney General have discussed ways to put a stop to the misclassification 
of workers. Senator Ed Mayne (D-West Valley City) is spearheading the charge: “If we continue 
to do nothing, what we are saying is that we condone the 10, 15 or 20 percent of the industry that 
sets out to deliberately violate the law.” Following other states, it’s likely that Utah soon will 
increase its efforts to identify, investigate and, if need be, prosecute negligent employers. 
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